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Redistricting background

Å Professor of Law and Associate Dean for Research at Loyola Law School

Å Deputy Assistant Attorney General for Civil Rights, U.S. Depôt of Justice

Å Counsel at Brennan Center for Justice at NYU School of Law

Å Testimony related to redistricting before U.S. Senate and House, U.S. Civil 

Rights Commission, legislative bodies in 8 states

Å Expert witness in California Voting Rights Act litigation

Å Amicus participation in 11 SCOTUS redistricting cases 

Å Author of 15 scholarly publications on redistricting

Å Administrator of All About Redistricting website tracking developments

Å Informal counsel for legislators and administrators of both major parties and 

neither (and those whose affiliation I do not know), and of individuals and 

nonprofits seeking legal compliance

Å Training of Applicant Review Panel & first 8 Commissioners, 2010 & 2020



Todayõs conversation

Focus on the laws that you will need to apply

ÅSpecific to laws governing California districts

ÅSpecific to Congress, State legislature, Board of Equalization

(Commission doesnôt draw local district lines)

ÅLegal requirements and concepts, but not legal jargon

ÅRequirements of California law, not advocacy
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Redistricting

Drawing (and re-drawing) the lines 

that determine which voters are 

represented by each legislative seat



 

 

 

 

 

 

    

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

  

 

 

 

 

   

 
 

 
 

   
 

 
  

ÅCommunities grow and shrink

ÅPeople are born, and die, and 

move

ÅAreas where there were once 

roughly the same number of 

people é become lopsided

 

 
 

 
 
 
 

 
   

 
 

 
  
 
 

 
 
 
 
 
 
 

  

     
  

Why redraw district lines?



Districts have to provide roughly equal representation

Baker v. Carr, 1962  

Constitutional mandate to redraw lines



And soé

1990 Census

1991 Redistricting

2000 Census

2001 Redistricting

2010 Census

2011 Redistricting

2020 Census

2021 Redistricting
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Equal representation



Equal representation

ÅFederal constitution

ÅState constitution

ÅState statute



òReasonably equaló number of people in each district

Congressional districts

ÅArt. I, Ä2

ÅñSmallò differences OK if for legitimate reason

State districts

ÅEqual Protection Clause

Å< 10% difference OK if for legitimate reason

Equal representation: federal law



Population

District 1 1,010

District 2 1,035

District 3 980

District 4

District 5 1,005

District 6 990

District 7 965

District 8 1,020

District 9

District 10 995

Total population 10,000

Average (ñidealò) pop.1,000

Deviation

+ 1.0 %

+ 3.5 %

- 2.0 %

+ 0.5 %

- 1.0 %

- 3.5 %

+ 2.0 %

- 0.5 %
+ 5.0 %

- 6.0 %

1,050

940

+ 5.0 %

- 6.0 %940

1,050

Total deviation 11.0%

Calculating equal population



òReasonably equaló number of people in each district

Congressional districts

ÅñAs nearly as is practicableò

State districts

ÅReasonably equal population, ñexcept where deviation is 

required to comply with the federal Voting Rights Act or 

allowable by lawò

Equal representation: state law



State districts

ÅLegal requirement: Reasonably equal population, except where 

deviation is required by Voting Rights Act or allowable by law

Å1973 California Supreme Court set rules for itself: Ñ2%.

(old California Constitution language now superseded)

Å2010 Commission:

Ñ2%

Ñ5%, with explanation > 2%

as little as possible, up to 5% total

1% total

2% total, with more for Voting Rights Act

2% total (final)

and itôs possible none of those fit CA law

The 2010 Commission struggled here



ÅMaintaining reasonably equal population

ÅProviding equitable opportunity for minority voting power

ÅPreserving city / county / neighborhood / community bounds

ÅPreserving compact districts

ÅPreserving districts that are nested

Every decision has tradeoffs



The Census may be . . . rocky



ÅThe law allows the Commission to set a default threshold for 

population variation, but the standard need not be tiny

ÅIf Census results are less accurate, a tiny default threshold 

only achieves the illusion of equal representation

ÅParticularly for state districts, the law requires the Commission 

to depart from the default to achieve other objectives

ñexcept where deviation is required to comply with the federal 

Voting Rights Act or allowable by lawò

Equal representation: upshot



Lassen County: 1%   African-American, 11% Latino

Lassen prisons: 27% African-American, 35% Latino

prisons = 27% of total Lassen population

permanent residence often not in Lassen County

Equal representation: one more thing

Credit: Prison Policy Initiative, 2015



Equal representation: corrections

Cal. Elec. Code Ä21003:

ñThe Legislature hereby requests the Citizens Redistricting 

Commission to deem each incarcerated person as residing 

at his or her last known place of residence. . . .ò 



Equal representation: to remember

ÅUnderstand the limits of your data

ÅRemember that the ñcleanestò answer isnôt always best

(and may not even be legal)

The existence of a maximum 

doesnôt mean that the 

minimum is preferable



You donõt have to wait to get started

- 100K

50-99K

20-49K

10-19K

1 - 4K

1 - 4K

10-19K
20-49K
50-99K
+ 100K

5 - 9K

5 - 9K

ô10-ô19 pop. estimates

(Ñstate average)

Data: Census Bureau



Race and ethnicity



Donõt set out to hurt voters based on their race or ethnicity

Rule One

ñCrackingò ñPackingò

ÅNo matter if lines are ñprettyò

ÅNo matter the ultimate motive



Comply with the Voting Rights Act

Rule Two

Under certain conditions, jurisdictions may have the federal 

responsibility to design districts so that they provide equitable 

electoral opportunity based on race or language minority status.



ÅAre there sizable, relatively concentrated minority communities?

ÅDo the minority communities have distinct electoral preferences?

ÅDid (or do) underrepresented minorities face discrimination?

ÅCan we design districts to give minorities a fair shot?

Voting Rights Act predicate



Are there sizable, relatively concentrated minority communities?

Å> 50% of the electorate in a district-sized population

Voting Rights Act predicate



Are there sizable, relatively concentrated minority communities?

Voting Rights Act predicate

Credit: Washington Post

Los Angeles, 2016

NH White

Black

Hispanic

Asian



Do the minority communities have distinct electoral preferences?

Voting Rights Act predicate

Credit: Matt Barreto


